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Betsy Brown

From: Kelsey Peterson
Sent: Friday, March 4, 2022 3:47 PM
To: Betsy Brown
Subject: FW: EXTERNAL:  Vermont is Required by Constitution and Federal Law to Abolish the 

F-35 Training Flights in Cities

Can you save this as public comment? 
 
Thanks! 
 

From: James Marc Leas <jolly39@gmail.com>  
Sent: Friday, March 4, 2022 8:54 AM 
To: Isaac Bissell <isaacwbissell@gmail.com>; Meaghan Emery <meaghanee@yahoo.com>; Paul Engels 
<psengels@icloud.com>; Paul Engels <psengels@gmail.com>; Monica Ostby <monicaostby@gmail.com>; “Kim Robison“ 
<kimrobison@comcast.net>; Carmine Sargent <carmine@myfairpoint.net>; Kelsey Peterson <kpeterson@sburl.com> 
Subject: EXTERNAL: Vermont is Required by Constitution and Federal Law to Abolish the F-35 Training Flights in Cities 
 

  

     This message has originated from an External Source. Please use proper judgment and caution when opening 
attachments, clicking links, or responding to this email.     
  

Please forward this to John Burton, to Brandy, and to the city attorney or let me know their email addresses. 
To see this online: https://cancelf35.substack.com/p/vermont-is-required-by-constitution?s=w  
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Part I of this article shows that the noise of military aircraft is not preempted 

Part II shows that even if state authority to regulate the noise of military aircraft was 

preempted, which it is not, the states are required by the US constitution and federal 

law to enforce DoD and Air Force regulations, and those military regulations protect 

civilians way better than the FAA ever could and require a halt to F-35 training in 

populated areas. 

Part I: No preemption of the noise of military aircraft 

I-A.     The Vermont Supreme Court  

In an Act 250 case, the Vermont Supreme Court held that regulation of land-use 

impacts of F-35 noise is preempted by the FAA. In re Request for Jurisdictional 

Opinion re: Changes in Physical Structures and Use at Burlington International Airport 

for F-35A. 2015 VT 41 (2015). However, the Vermont land-use decision did not 

independently analyze the Federal Aviation Act and the Noise Control Act to 

determine whether they applied to military aviation. Instead, the court simply relied 

on the holdings in two federal civil aviation cases. Helicopter Ass’n Int’l, Inc. v. FAA, 

722 F.3d 430, 433-34 (D.D.C. 2013) and City of Burbank v. Lockheed Air Terminal Inc., 

411 U.S. 624, 633-34 (1973). 

The Vermont court expanded the civil-aviation-related holdings of those two civil 

aviation cases to also cover military aircraft to conclude that “there is no Act 250 

jurisdiction” and that “any action to regulate a change in use [of the runway] to the 

F-35A would amount to an attempt to regulate noise and be preempted.”  

However, this decision departed from an earlier federal circuit court of appeals case 

that did analyze the Federal Aviation Act and did consider whether the noise of 

military aircraft was preempted by the FAA. That case was not mentioned in the 

Vermont case. Nor was the stated position of the FAA itself regarding its own 

authority to regulate the noise of military aircraft mentioned by the Vermont court.  

I-B. Federal Appeals Court held that the noise of military aircraft 
is not preempted by the FAA 

To determine whether state and local regulation of the noise of military aircraft was 

preempted by the FAA, a federal appeals court conducted a thorough analysis of the 

Federal Aviation Act of 1958, as amended by the Noise Control Act of 1972 and their 

legislative history. Westside Property Owners v. Schlesinger, 597 F.2d 1214 (9th Cir. 
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1979) affirmed the federal district court holding that “that FAA jurisdiction over 

military aircraft is limited to air traffic control and does not encompass regulation of 

military aircraft noise” and that the FAA does not have “authority to control noise 

pollution from military aircraft.” 

Westside Property Owners is consistent with the statement by the FAA itself 

expressly disclaiming authority to regulate the noise of military jets.   

The EPA goes further, stating that since 1982 it no longer regulates noise of any kind 

“as part of a shift in federal noise control policy to transfer the primary responsibility 

of regulating noise to state and local governments.” 

As the Vermont case, In re Request for Jurisdictional Opinion, did not mention 

Westside Property Owners or the disclaimer of authority to regulate the noise of 

military jets by the FAA, the actual law governing regulation of the noise of the F-35 

may be distinguished from the holding in In re Request for Jurisdictional Opinion.  

The noise of F-35 jets in cities actually falls under the regulations of a different 

branch of the federal government: the Department of Defense (DoD). As we will see 

in part II, the DoD regulations are actually more protective of civilians than those of 

the FAA. That means Vermont and local governments have authority to regulate the 

noise of military aircraft so long as their laws, ordinances, and zoning are consistent 

with those DoD regulations. 

Part II: Military regulations firmly prohibit 115-
decibel F-35 training in cities  

Summary 

As shown in more detail below, even if the Vermont Supreme Court was right that 

state and local regulation of F-35 noise was preempted by the FAA, which it is not, 

the FAA cannot trump the US Constitution. 

States are required by the US Constitution to conform their Air National Guard 

training to “the discipline prescribed by Congress.” 

Congress set that discipline for state national guard units to be the same as the 

discipline for the US armed services. 
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DoD and Air Force regulations require commanders to protect civilians both in armed 

conflicts and during peacetime, including during training operations. 

While in combat, incidental harm to civilians can sometimes be justified under 

military regulations. But that exception does not apply in peacetime to F-35 training 

in cities.  

Because the training with F-35 jets in cities hurts and injures civilians in violation of 

those DoD and Air Force regulations, training in such a location is illegal. Any 

expenditure for the F-35 training in cities is waste, fraud, and abuse. Investigation 

and a report by the state auditor is needed just as much as investigation and 

prosecution by state and federal prosecutors and investigation and reporting by the 

Inspector General. 

II-A. The Constitution gives states authority over training and 
requires the states to conform the training to the discipline 
prescribed by Congress 

The US Constitution empowers Congress “To provide for organizing, arming, and 

disciplining, the Militia” [now called the state national guard]. “Arming” means the 

federal government had control over the basing of the F-35 jets at BTV airport. Art. 

1, §8, cl. 16. 

But the constitution then goes on to say, "reserving to the States respectively … the 

Authority of training the Militia according to the discipline prescribed by Congress." 

That means that the training of the state national guards is under the command and 

control of the states, but the states must conform the training to the discipline 

prescribed by Congress. (See Perpich v. Department of Defense, 496 U.S. 334 

(1990). “Finally, although the appointment of officers ‘and the Authority of training 

the Militia’ is reserved to the States respectively, that limitation is, in turn, limited by 

the words ‘according to the discipline prescribed by Congress.’"). 

Unlike the callup for federal service for overseas training that was the issue in 

Perpich, the training with F-35 jets is in Vermont and is under state command and 

control even though paid for with federal funds, as provided in Title 32.  

II-B. Congress set the discipline for the state national guards to 
be the same as that for the US armed services 
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Congress adopted federal law 32 USC 501, which implements the constitution’s 

mandate that the states have authority to conduct the training of the state national 

guard. This federal law also requires the states to conform the discipline for the 

training of the state national guards to that of the US armed forces. 

Consistently, Section 59 of the Vermont Constitution and Vermont law 20 VSA 361, 

362 require the same discipline for the Vermont National Guard as federal law 32 

USC 501 does—that of the US armed forces. 

The discipline for the US armed forces protects civilians in multiple ways not even 

imagined by the FAA. 

II-C. The discipline for the state air national guards 

The Air Force discipline that applies to the state air national guard units includes DoD 

and Air Force directives, instructions, policies, and doctrine. DoD Directive 2311.01, 

“DoD Law of War Program,” and Air Force Targeting Doctrine, “Basic Principles of the 

Law of War and Their Targeting Implications” outlaw any military operation that 

does any of the following: 

·     indiscriminately assaults civilians 

·     targets civilians 

·     fails to maintain separation of military forces from populated areas 

·     uses an otherwise legal weapon in a manner for which it was not designed that 

causes unnecessary suffering 

·     lacks military necessity 

·     feasible precautions have not first been taken to protect civilians 

·     harm to civilians is disproportionate to the military advantage from the operation 

·     uses civilians as human shields 

As the F-35 training in cities does each of these forbidden things, it is grievously in 

violation and is outlawed under those DoD and Air Force rules. A fuller descrition of 

the law of war principles and violations by training with F-35 jets in cities is in the 

appendix of this article below. 
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II-D. Even if state laws were preempted by the FAA, the state is 
still required to conform Guard training to the discipline 
prescribed by Congress 

Even if the FAA did preempt state regulation of military aircraft noise, the state 

would still have to conform its Vermont Air National Guard training to “the discipline 

prescribed by congress.” This express constitutional mandate cannot be preempted 

or ignored. Nor can the implementing federal law 32 USC 501 that gives state 

officials command and control of the Vermont Air National Guard be preempted. Nor 

can the DoD and Air Force regulations that federal law requires them to follow be 

preempted. 

II-E. Conformance to the discipline is a constitutional right 

Because discipline protects civilians from military operations, the state conformance 

to that discipline is also a US constitutional right of Vermonters. It is also a 

constitutional right under Article 59 of the Vermont constitution.  

II-F. No exception for peacetime and no exception for training 

While DoD Directive 2311.01 requires the US armed forces to comply with the law of 

war during armed conflict, it goes further, and also requires US armed forces to "act 

consistent with the law of war’s fundamental principles and rules” during “all other 

military operations.” The DoD defines "operations" to include military training (page 

159). That means the Vermont Air National Guard must act consistent with the law 

of war during its F-35 training in Vermont.  

DoD Directive 2311.01 lists the five law of war principles that must be satisfied in any 

military operation, including military training operations: military necessity, 

humanity, distinction, proportionality, and honor. It designates the 1,236-page DoD 

Law of War Manual as “the authoritative statement on the law of war within the 

DoD.” In five different ways, these principles require commanders to protect 

civilians.  

The DoD Law of War Manual confirms what DoD Directive 2311.01 says, that 

adherence to the law of war standards is required “in all circumstances,” – “even in 

situations that do not constitute ‘war’ or ‘armed conflict’” – including “during 

military operations outside the context of armed conflict.” It explains that the law of 

war applies even more during peacetime than during war: “‘elementary 

considerations of humanity’ have been understood to be ‘even more exacting in 
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peace than in war.’ Thus, these legal standards, at a minimum, must be adhered to in 

all circumstances.” (DoD Law of War Manual, p. 71-72). 

Each of the five law of war principles requires military commanders to take active 

steps to protect civilians. As described in the appendix to this article below, the 115-

decibel F-35 training flights in Vermont cities violate each and every one of the five 

law-of-war fundamental principles listed in DoD Directive 2311.01. That means that 

the constitutional obligation of the state to conform the training to the discipline 

prescribed by Congress is violated by F-35 training in cities. It also means that the 

right of citizens to have the Vermont National Guard train in accordance with the 

discipline prescribed by Congress is violated by F-35 training in cities. And that means 

that the state must use its command and control authority to halt the F-35 training 

flights in cities now. 

II-G. DoD Directive 2311.01 requires enforcement of the law of 
war  

DoD Directive 2311.01 lists a range of enforcement mechanisms, starting with 

training and extending to criminal prosecution. 

II-H. F-35 training in cities also violates Vermont state laws, and 
those state laws are not preempted 

In addition, Vermont state laws already on the books prohibit noise at the level of 

the F-35 in populated areas, including reckless assault, reckless endangerment, and 

reckless disorderly conduct (13 VSA 23, 13 VSA 25, and 13 VSA 26). As shown above, 

those state laws are not preempted by the FAA. As they are consistent with the 

discipline prescribed by Congress—the DoD and Air Force regulations—they are not 

preempted by them either. The F-35 training in cities violates each of those state 

laws. Article 20 requires the Governor “to take care that the laws be faithfully 

executed.” As the state has command and control of training its national guard, it 

must conduct the training in a manner and in a location that conforms the F-35 

training to state law. Therefore, the Governor must take care to enforce the state 

law, as well as to the federal law and the military regulations, all of which which 

prohibit such noise in populated areas. 

Conclusion 

Routine training flights with F-35 jets in Vermont cities hundreds of times a month 

violates the discipline prescribed by Congress. The constitutional right of Vermonters 
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to have the Vermont National Guard train in accordance with the discipline 

prescribed by Congress is violated. The training with F-35 jets in cities also violates 

state laws. Any expenditure in behalf of such an illegal military operation is waste, 

fraud, and abuse. Vermont is obligated to halt the F-35 training in cities. 

However, the governor and Vermont National Guard commanders are not enforcing 

the discipline prescribed by Congress, the Inspector General never responded to a 

complaint submitted by 657 Vermonters about the lack of enforcement, and no 

civilian prosecutor is taking action to protect Vermonters. The Vermont Supreme 

Court issued a flawed preemption decision. But even if that decision was correct, it 

would not interfere with the requirement for the state to conform the F-35 training 

to the discipline prescribed by congress—the military regulations that protect 

civilians. Nor is any Vermont legislative committee investigating while thousands of 

Vermonters are suffering. 

This is systemic waste, fraud, and abuse on steroids.  

It is part of the job of state and local officials to not assume that things are going well 

and to conduct a zealous investigation, especially when alerted to such grievous 

systemic fraud, waste and abuse that is physically hurting and injuring thousands of 

Vermont families in violation of state law and state obligations under federal law. 

Appendix: How F-35 training in cities violates the fundamental 
law of war principles included in the discipline prescribed by 
Congress. 

Distinction requires commanders to maintain separation of military forces from 

populated areas. It also prohibits targeting civilians. Training with F-35 jets from a 

runway in the midst of a densely populated area violates that separation 

requirement. The runway at BTV is immediately adjacent the densely populated 

Chamberlin School neighborhood of S. Burlington that surrounds the Burlington 

International Airport. It aims at the center of densely populated Winooski, one mile 

away. It also aims at the Chase Street area of Burlington, also about one mile away. 

The other end of the runway aims at industrial, commercial, and residential parts of 

Williston, all even closer to the end of the runway. 

Training with F-35 jets in cities also violates distinction by indiscriminately targeting 

2,963 civilian families with 115-decibel noise hundreds of times a month.  
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 "Unnecessary suffering" (also called "humanity") prohibits military operations, 

including training, that cause unnecessary suffering. The F-35 training in a populated 

areas causes pain, damages hearing, impairs learning and interferes with cognitive 

development. It also increases the risk of heart disease and stroke. Hearing loss 

increases the risk of dementia. 

The F-35 was designed for stealth attack at supersonic speeds. That is why it emits 

115 decibels on takeoff at 1000 feet elevation without using the afterburner. It is 

about five times louder than that when it takes off with the afterburner. The F-35 

was not designed with routine training flights in densely populated cities in mind. By 

training hundreds of times a month in Vermont cities, the Vermont Air National 

Guard is using the F-35 in a way for which it was not designed that causes 

unnecessary suffering, in violation of DoD Directive 2311.01 and the Air Force 

Targeting Doctrine.  

 

"Distinction" and "honor" both prohibit using civilians as human shields for military 

equipment or military forces. As the F-35 is the most advanced fighter jet and is 

designated by the DoD to deliver two nuclear bombs, its bases are legitimate military 

targets. An adversarial military planner would likely consider that they must be hit 

early, before they are forward based. The location in Vermont cities makes those 

cities full of civilians into human shields.  

 

"Proportionality" only allows incidental damage to civilians or civilian property 

during combat, and then only if the damage to civilians is not disproportionate to the 

military advantage. The training in Vermont is not combat, so the allowable 

incidental damage to civilians is zero. There is no military advantage to training with 

F-35 jets in a city. It is a matter of mere convenience, as described by the Wing 

Commander during a recent Vermont National Guard open house on Facebook. 

Proportionality also requires feasible precautions to be taken to protect civilians. The 

feasible precaution of training away from populated areas was not taken. Nor was 

the feasible precaution of sound insulating homes and schools in advance of the F-35 

training.  

 

"Military necessity" prohibits any operation that is merely for convenience and is 

not militarily necessary toward successfully ending the war. There is not war 



10

anywhere near Vermont cities so there is no military necessity for either basing or 

training with F-35 jets in Vermont cities.   

The F-35 training in cities can equally be accomplished remote from populated areas. 

Training in cities is merely a matter of convenience, and the DoD Law of War Manual 

expressly disallows convenience instead of military necessity. 

Write or call your public servants and local news media: 

Call or email your favorite local news media 

Governor Phil Scott 802-828-3333 Chief of Staff <Jason.Gibbs@vermont.gov> 

Vermont National Guard's Complaint Line: 802-660-5379 (Note: the Vermont Guard 

told a reporter that it received over 1400 noise complaints. But the Guard won’t 

release what people said). 

Instead or in addition, submit your report & complaint to the online F-35 Fall 2021-

Winter 2022 Report & Complaint Form: https://tinyurl.com/5d89ckj9 

See all the graphs and in-your-own words statements on the F-35 Spring-Summer 

2021 Report & Complaint Form (513 responses): https://tinyurl.com/3svacfvx. 

See links to the graphs and in-your-own words statements on all four versions of 

the F-35 Report & Complaint Form since Spring 2020, with a total of 1670 responses 

from 658 different people. 

Senator Patrick Leahy 800-642-3193 Chief of Staff <john_tracy@leahy.senate.gov> 

Senator Bernie Sanders 800-339-9834 <Senator@sanders.senate.gov> 

Congressman Peter Welch 888-605-7270 Chief of Staff 

<patrick.satalin@mail.house.gov> 

Burlington City Council <citycouncil@burlingtonvt.gov> 

Burlington Mayor Miro Weinberger <mayor@burlingtonvt.gov> 

Winooski Mayor Kristine Lott <klott@winooskivt.org> 

S. Burlington City Council Chair Helen Riehle <hriehle@sburl.com> 
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Williston Selectboard Chair Terry Macaig <macaig@msn.com> 

VT Senate President Becca Balint <bbalint@leg.state.vt.us> 

VT House Speaker Jill Krowinski <jkrowinski@leg.state.vt.us> 

Attorney General TJ Donavan <DonovanTJ@gmail.com> 

States Attorney Sarah George <Sarah.fair.george@gmail.com> 

Vermont’s Federal Prosecutor <usavt.contactus1@usdoj.gov> 

Adjutant General Brig Gen Gregory C Knight <gregory.c.knight.mil@mail.mil> 

Major J Scott Detweiler <john.s.detweiler.mil@mail.mil> 

Wing Commander Col David Shevchik david.w.shevchik@mail.mil 

Vermont National Guard Inspector General Lt. Col. Edward J Soychak 

<edward.soychak@us.af.mil> 

US Air Force Inspector General Lt. Col. Pamela D. Koppelmann 

<pamela.d.koppelmann.mil@mail.mil> 

Air Force Secretary Frank Kendall <Frank.Kendall@us.af.mil> 

Like  Comment  Share  

If you liked this post from Cancel the F-35 , why not share it? 

Share  

© 2022 James Marc Leas 

37 Butler Drive, S. Burlington VT 05403 

 
 



March 13, 2022

Dear Planning Commission and Airport Rezoning Task Force,

I believe Ms. Brandy Saxton provided you with misleading information during the March 3, 2022 task 
force meeting; specifically, Ms. Saxton erroneously advised the task force that South Burlington could 
not keep the parcels the airport seeks to rezone zoned as R4 residential. This is incorrect.  Ms. Saxton 
invoked the case Lucas v. South Carolina Coastal Council to support her suggestion that South 
Burlington must provide the airport with an economically viable option for using the parcels they 
purchased with FAA funds.  South Burlington does not need to make zoning changes to accommodate 
the airport’s private agreement. She suggested that the airport and Burlington might successfully sue 
the City of South Burlington if it does not change the zoning status of the parcels making up the 11 
acres. This is untrue. There is no chance that the airport or the City of Burlington could prevail in a suit
against South Burlington if South Burlington chooses not to make the requested zoning changes.

The Burlington International Airport (BIA) and the FAA voluntarily entered into a private business 
agreement in which the FAA provided funds for purchasing certain residential parcels and in return, the
BIA would ensure that the parcels would not be used for residential purposes.  This private agreement 
between the two parties places no burden on the City of South Burlington.  There is no federal statute 
or FAA regulation that requires a city to change the zoning status of a parcel as a result of such an 
agreement.

Imagine: if Ms. Saxton were correct, any residential owner could choose to install a liquor store on 
their property because it provided greater economic return and the city would need to accommodate a 
change in the zoning for the owner! All the owner need do is include a restriction in the deed stating the
parcel cannot be used for residential use! It is clearly a ridiculous idea that municipalities need to 
change zoning regulations to satisfy property owners’ private agreements with other parties.  The City 
of South Burlington did not render these parcels useless, the BIA’s own agreement did, and South 
Burlington has no obligation to change its zoning to accommodate the airport agreement.

The US Supreme Court affirmed the right for governments to regulate land use in Village of Euclid v. 
Ambler Realty Co., 272 U.S. 365 (1926).

No serious difference of opinion exists in respect of the validity of laws and regulations fixing 
the height of buildings within reasonable limits, the character of materials and methods of 
construction, and the adjoining area which must be left open in order to minimize the danger of 
fire or collapse, the evils of over-crowding, and the like, and excluding from residential sections
offensive trades, industries, and structures likely to create nuisances. P. 272 U. S. 388.

The same power may be extended to a general exclusion from residential districts of all 
industrial establishments, though some may not be dangerous or offensive; for the inclusion of a
reasonable margin to insure effective enforcement will not put upon a law, otherwise valid, the 
stamp of invalidity. P. 272 U. S. 388.

The power to relegate industrial establishments to localities separate from residential sections is 
not to be denied upon the ground that its exercise will divert a flow of industrial development 
from the course which it would follow and will thereby injure the complaining land owner. 
P. 272 U. S. 389.

https://supreme.justia.com/cases/federal/us/272/365/case.html#388
https://supreme.justia.com/cases/federal/us/272/365/case.html#388
https://supreme.justia.com/cases/federal/us/505/1003/
https://supreme.justia.com/cases/federal/us/272/365/case.html#389
https://supreme.justia.com/cases/federal/us/272/365/case.html#388
https://supreme.justia.com/cases/federal/us/272/365/case.html#388


If the validity of the legislative classification for zoning purposes be fairly debatable, the 
legislative judgment must be allowed to control. Radice v. New York, 264 U. S. 292, 264 U. S. 
294. 

In Penn Central Transportation Co. v. New York City, 438 U.S. 104 (1978), the Supreme Court created 
what was to become known as the Penn Central three-part test to determine if a governmental 
regulation was considered a land taking: the economic impact of the regulation on the claimant, the 
extent to which the regulation has interfered with distinct investment-backed expectations and, the 
character of the governmental action.  Ms. Saxton’s (and the BIA's if they too decide to argue it) 
position that the City must allow the airport maximum economic use of the property fails all three parts
of the Penn Central test.

In a wide variety of contexts, the government may execute laws or programs that adversely 
affect recognized economic values without its action constituting a "taking," and, in instances 
such as zoning laws where a state tribunal has reasonably concluded that "the health, safety, 
morals, or general welfare" would be promoted by prohibiting particular contemplated uses of 
land, this Court has upheld land use regulations that destroyed or adversely affected real 
property interests. 438 U.S. 104 (1978)

1. The economic impact on the regulation on the claimant:

The airport voluntarily purchased these residential parcels using FAA money for which the airport 
voluntarily applied and for which the airport voluntarily agreed to certain conditions.  One of these 
conditions was, that because of unhealthy airport related noise at these parcels, the parcels could not be 
used for residential purposes. Ms. Saxton stated that the FAA prohibits using these parcels for 
residential use. That agreement is between the airport and the FAA.  The City is not a party to and does 
not have to accommodate any agreements between the BIA and the FAA.  Please do not forget that this 
airport related noise is the direct result of the airport’s voluntary decisions regarding the amount of air 
traffic coming and going from the airport.  Should the airport choose to limit the number of flights and 
the type of aircraft coming and going, these residential parcels could well become habitable properties 
once again.  

Prior to purchase, these parcels were used for residential purposes and had economic value.  City 
regulation did not impact the airport’s economic value of the parcels, the airport itself did. Moreover, 
the airport is an economically viable entity in itself and leaving the parcels residential does not 
significantly diminish the airports’ economic viability.  

2.  Distinct investment-backed expectations:

This part of the test has been decided in by the City of South Burlington, BIA, and the City of 
Burlington in their arguments in IN RE: BURLINGTON AIRPORT PERMIT. (George A. Maille, 
Appellant). No. 2013-158.  It is abundantly clear that the airport knowingly purchased these parcels 
knowing they were residential, and without any expectation of a possible change of zoning. The airport 
knew that the parcels were residential at the time of purchase and thus had no expectation of 
investment return. Again, the airport had no expectation of any economic return at the time of purchase.

3.  The character of the governmental action:

https://supreme.justia.com/cases/federal/us/438/104/
https://supreme.justia.com/cases/federal/us/264/292/case.html#294
https://supreme.justia.com/cases/federal/us/264/292/case.html#294
https://supreme.justia.com/cases/federal/us/264/292/case.html


I don’t believe even Ms. Saxton can argue that the city’s actions (or inaction) are arbitrary, abusive, 
capricious, or malicious.  “If the validity of the legislative classification for zoning purposes be fairly 
debatable, the legislative judgment must be allowed to control.”  Radice v. New York, 264 U. S. 
292, 264 U. S. 294.  The current zoning regulation and an

Again, Ms. Saxton referenced Lucas v. South Carolina Coastal Council (Lucas v. South Carolina 
Coastal Council, 505 U.S. 1003 (1992)) to support her suggestion that the airport might be justified in 
suing should South Burlington not rezone the parcels.  There are several fundamental differences 
between Lucas and the question of rezoning the R4 parcels in South Burlington.  The South Carolina 
Coastal Commission, two years after the Lucases purchased the property, changed the zoning to 
prohibit all permanent habitations.  The Lucases purchased with the expectation of building a home and
then were unable to do so due to this regulatory change.  Here, the airport cannot build because of its 
own agreement with another party. South Burlington made no regulatory change rendering the parcels 
useless. Indeed, by making a zoning change know, South Burlington is more likely to open itself to a 
lawsuit than if it does nothing.  Again, the regulatory change occurred two years after the Lucases 
purchased the property; at the time of their purchase, the Lucases had an expectation of economic 
return. The airport had no such expectation: it knew it was buying residential parcels and it knew of its 
agreement not to use them for residential purposes.  Again, in the Lucas case, the regulatory change 
prohibited all permanent habitable buildings.  The airport is prohibited from building not by virtue of 
the current zoning regulations, which do allow viable economic uses, but by its agreement with the 
FAA.  Again, the City has no requirement that it need to accommodate agreements made between two 
other parties.

Previously Ms. Ashley Adams provided detailed examples of how changing the use of these parcels 
from residential to industrial is incompatible and indeed antithetical to the City of South Burlington 
Comprehensive Plan.  Ms. Saxton may not have informed you at that by State statute (24 V.S.A. § 
4401):

Any municipality that has adopted and has in effect a plan and has created a planning 
commission under this chapter may implement the plan by adopting, amending, and 
enforcing any or all of the regulatory and nonregulatory tools provided for in this 
chapter. All such regulatory and nonregulatory tools shall be in conformance with the 
plan, shall be adopted for the purposes set forth in section 4302 of this title, and shall be 
in accord with the policies set forth therein.

I believe that vague, unsupported, hypothetical statements by Ms. Saxton about a possible airport 
lawsuit—should South Burlington not make the requested zoning changes—have concerned the Task 
Force.  I can assure you that because the requested zoning change is incompatible with the city plan, 
the City will indeed have an actual lawsuit for, in part, violating 24 V.S.A. § 4401 should it make the 
requested zoning changes. I ask the Task Force to ask Ms. Saxton to provide any case law, any court 
precedent, or any other evidence that substantiates the suggestion that a municipality must change it 
zoning law at property owners’ request so that the property owners can maximize their economic return
of land, or must make a zoning change because of an agreement between two private parties.

I believe the best choice is to reject the BIA request by citing the City Comprehensive Plan and 24 
V.S.A. § 4401 as a basis for this decision.  Keep the parcels zoned R4, making it clear that you expect 

https://supreme.justia.com/cases/federal/us/505/1003/
https://supreme.justia.com/cases/federal/us/505/1003/
https://supreme.justia.com/cases/federal/us/264/292/case.html#294
https://supreme.justia.com/cases/federal/us/264/292/case.html
https://supreme.justia.com/cases/federal/us/264/292/case.html


that at a future date these parcels will again be compatible for residential use once the BIA corrects the 
conundrum it placed itself in. 

Pike Porter



March 17, 2022

Dear Planning Commission and Airport Rezoning Task Force,

Today I attempted to contact Lisa J. Lesperance, FAA Lead Community Planner for the New 
England Region to advise her that the preliminary approval letter she provided to Mr. Nicholas
Longo, and which Mr. Longo in turn provided to you, is based on fundamentally erroneous 
information.  Today I also attempted to contact Lisa Chueng of Passero Associates to 
determine why she identified on her ALP the parcel 225 Airport Parkway currently owned by 
Szwaja Marian and Sophie Trust, and parcels 221 and 223 Airport Parkway, currently owned 
by Adams Paul G Trust as owned by the BIA.

In the BIA proposed Airport Layout Plan (ALP) he submitted, Mr. Longo identifies these 
properties as “Retain and Convert to Airport Noise Buffer.”  Obviously, the BIA cannot retain 
parcels it does not own.  Just as obviously, a noise buffer, not industrial buildings are needed 
on the 11 acres the BIA seeks to rezone.

I bring this to your attention because any decision you make will be based on this 
fundamentally erroneous information.  I believe this “mistake” by the airport is reason enough 
to deny the request, but if you disagree, you will be recommending this zoning change 
knowing that the information the BIA provided the Task Force was erroneous.  Please include 
in your reasons for denying this zoning request that the request was made based on the 
airport claiming they own parcels they do not own. Otherwise, please justify your “yes” vote 
despite knowing it is made on false information.

I’d also like to propose some language changes to Ms. Saxton’s proposed recommendations.

1.  I find it a bizarre omission not to state that the BIA abuts a residential properties to the 
south.

Re-Zoning Request: The Burlington International Airport (BIA) submitted a formal request to 
the City of South Burlington in December 2021 to re-zone some of the noise lands it has 
acquired from the Residential 4 (R-4) district to the Airport (AIR) district. The subject area is 
about 11 acres (about 8.5 acres of which is airport-owned) off Airport Parkway in the vicinity of
Kirby Road. The area subject to the re-zoning request abuts the Industrial-Commercial (IC) 
district to the north and the Airport (AIR) district to the east. Notably, several multi-family 
residences abut the area subject to the re-zoning request to the south.

 2. I would also suggest you strike this paragraph in its entirety:   

The Taskforce recognizes that denying this re-zoning request does not preclude the 
airport from making another request or the city from initiating a re-zoning process for 
the noise lands at a future time. The Taskforce also recognizes that it may not be 
advisable for the city to maintain the current Residential 4 zoning for the noise lands 
long-term because the FAA requires that any future use of noise land be airport 
compatible. It could be argued that there are no airport compatible uses allowed within 
the Residential 4zoning district, thus leaving these lands without an economically 
viable use and potentially placing the city at risk of a takings challenge.



This paragraph is speculative and based on information that the Task Force has not reviewed 
and, indeed, which doesn’t exist.  When you say The Taskforce also recognizes that it may 
not be advisable… you are basing your decision on speculative suggestions that have no 
bearing in any actual documented evidence you’ve reviewed.  A definition of “fear mongering” 
is the action of intentionally trying to make people afraid of something when this is not 
necessary or reasonable. Speculating about adverse consequences without evidence is fear 
mongering.

If you wish to say, “FAA requires that any future use of noise land be airport compatible,” I’d 
ask you to review the specific, actual language the FAA has published, and to determine to 
whom or which entity this requirement is made.  As I’ve written previously, the FAA cannot 
require your to rezone this parcel.  It can require the BIA not to use it for residential purposes.

When you write,  “It could be argued…” you are promoting spurious information with an 
insidious passive voice.  The sentence removes from the Task Force, City Planning 
Commission, the BIA, and Ms. Saxton all responsibility, culpability, or liability.  It is a weak, 
cowardly sentence. Who can argue this?  Identify the entity who can argue this.  If the 
Task Force feels that this sentence is true, I’d ask you to take ownership of it and rewrite the 
sentence to begin, “The Task Force argues….”   If you will not take ownership of this 
“argument,” then remove any reference to it.

Thank you for considering these language changes and thanks in advance for voting “NO.”

Pike Porter
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